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INTRODUCTION
• Brexit has been pending for three years. In theory, at any rate, environmental law is “coming
home” – like the Football and Rugby World Cups.
• Politics has become bitterly contentious, we have had three years of constitutional upheaval,
numbingly complex and difficult negotiations with the EU, and next to no detailed information for
which huge industries have clamoured: Aerospace, Automotive, Chemicals, Services.
• There have been, since 2016, at least two very different approaches adopted to environmental
law: a “high level of regulatory alignment” and “divergence from EU standards” – each with major
legal implications.
• We need good and effective environmental laws to emerge from this maelstrom: clear standards,
clear laws, clear statements of environmental principles and objectives, effective monitoring and
robust enforcement. This has nothing to do with party politics, which I would like to leave outside
the door: it is just what the environment needs. Given the distracted state of our politics, my
conclusion is that we need to be much more active in advocating and organising and working
together to try to bring about the results that are needed for these laws.
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RENEWING THE MANDATE, AND
PUBLIC CONSENT
• The environmental laws which work best and last longest are the ones
which people identify with and support – e.g. US Clean Air Act, Clean
Water Act.
• By contrast, the environmental laws that face the toughest challenges are
the ones where there has been insufficient work done to build public
consensus and support – e.g. UK diesel price protests, gilets jaunes in
France, violent reaction to cap and trade emissions legislation in Oregon.
• We could significantly improve the public consultation that has typically
accompanied EU Directives; and we urgently need to energise and
redouble efforts to engage public support if laws to address issues like
climate change and zero emissions are going to have big impacts on
everyday life.
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CURRENT EU FRAMEWORK OF
ENVIRONMENTAL LAWS
• High level, Treaty, commitments to the application of environmental
principles.
• Major Framework legislation, setting standards and delivery mechanisms
across environmental media, with detail in Daughter Directives.
• Specific, functional legislation representing a combined approach across 28
Member States, and negotiated levels of ambition.
• Enforcement of breaches of EU laws, by the European Commission, and
the Court of Justice of the European Union.
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UK LEGISLATIVE RESPONSE TO DATE
• European Union (Withdrawal) Act 2018 established a framework for stated policy
of returning the whole acquis communautaire to “UK” law.
• Euratom Treaty withdrawal, announced in a footnote, has been addressed in
other primary legislation, e.g. Nuclear Safeguards Act 2018, secondary legislation
and international agreements.
• Agriculture Bill and Fisheries Bill and now the Environment Bill itself have been
introduced, but have fallen (again) with the dissolution of Parliament for the
election.
• As an example of the effects of shifts in policy between alignment and
divergence, see e.g. Schedule 20 Environment Bill giving the Secretary of State
powers to amend the UK’s version of the REACH chemicals Regulation.
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STANDARDS, AND MISSING DETAIL
While there would be a great deal to welcome in the late Environment Bill, which
has, or had, important provisions on air and water quality, plastic pollution, habitat
restoration and environmental improvement targets –
• “Under the Environment Bill as currently drafted, the Secretary of State would
get to choose which targets to implement in law. The Secretary of State would
set the Policy applying Environment Principles (which are still, as drafted, subject
to arbitrary and unjustified exceptions for the armed forces, and from any
application to taxation and spending). The Secretary of State would control the
appointment, and funding, of the Office for Environmental Protection. And if
standards such as chemical standards for water proved hard to meet, the
Secretary of State could lower or remove the standards.
• This is not, yet, the framework which the House of Commons Committees had in
mind for this important legislation.”
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GOVERNANCE AND ENFORCEMENT
• Neil Parish MP, Chair of the EFRA Committee –
• “Given this unique opportunity to rethink how we protect the environment in the future, we
cannot afford to see the standards we currently adhere to slip.
• “There is also little point in setting up an environmental watchdog if it is unable to fulfil its
essential function of holding the government to account. The new watchdog must not solely be a
creature of Government but needs real independence.
• “To achieve real independence there needs to be a role for Parliament in all decisions relating to
the membership of the OEP’s board. Funding for the OEP must also not be solely at the whim of
Defra ministers, as is currently the proposal. Sustained cuts to arm’s length bodies such as the
Environment Agency and Natural England demonstrate the need for the OEP to have greater
budgetary protection to guarantee genuine independence.
• “The watchdog will also need sharper enforcement teeth. The Government must explore
appropriate ways to ensure greater personal accountability for Ministers and public servants if
they fail to uphold environmental law before presenting this Bill to Parliament.”
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DIVERGENCE
•There has been a very significant shift in policy between the government’s
environmental policy outlined by Michael Gove as Secretary of State, EFRA, at Kew
Gardens on 16 July 2019 and the new policy allowing for divergence from EU
standards.
•Prime Minister Johnson, in his letter to Donald Tusk on 19 August 2016, said that –
“Although we will remain committed to world-class environment, product
and labour standards, the laws and regulations to deliver them will
potentially diverge from those of the EU…That is the point of our exit and
our ability to enable this is central to our future democracy.”
What that means in practice will be of huge significance for environmental laws in
the near future.
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DEVOLUTION
• Even now, it is not fully appreciated how significant it will be that environment is
a devolved matter, and the subject of separate legislation by the Scottish
Parliament, National Assembly for Wales and the Stormont Assembly (when
sitting).
• This can be a force for good, with Cardiff or Edinburgh prompting Westminster
and the UK Parliament to higher levels of ambition on environmental legislation.
• Either way it is significant: the devolved administrations may have a different
approach to having closer regulatory alignment with EU environmental laws.
• Conversely, regulatory divergence within the UK may just occur because nobody
took enough time and trouble to make consultation and joint working effective.
Who would benefit if we ended up with four UK versions of the REACH chemicals
Regulation, or four different approaches to air quality or water quality standards?
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ENVIRONMENTAL LAW AND TRADE
• To a much greater degree than at any other point for the last 45
years, environmental regulation will not simply be a standalone issue
but a factor in trade negotiations.
• If we are closely aligned with the EU, what may that do to trade with
the US: and vice verse?
• To influence the outcomes in any way we either need to learn the
language of international trade and environmental regulation, or
make alliances with those who speak it.
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LESSONS FROM THE “CAMPAIGNING
SEASON” OF 2019
•From appearances at the House of Commons EFRA Committee and National Assembly for Wales CCERA Committee I have learned a few
things for next year’s “campaigning season” –
•Individual contributions don’t necessarily make much difference; but
•In combination, working with 2 or 3 others and making complementary points, you can begin to build up a picture and convince Committee
members;
•Alliances are needed to share out the workload of responding to Committee consultations, and to make sure that a full range of points are
picked up and made;
•We made real progress in persuading the Committees, but have yet to see that translated into revised provisions in the draft legislation – for
that you need to support the Committee members, and follow through with concerted action to influence Parliament;
•If environmental laws are indeed “coming home”, to make any difference to them, we will all need to revise our ways of working, reconfigure
our organisations, and reorganise our work in order to contribute effectively to national and devolved Parliaments and committees – with
short, authoritative, clear briefings on relevant points delivered in time for the MPs, Peers, AMs, MSPs (and where relevant civil servants and
government departments) to taken them into account;
•With consultation between the UK government and devolved administrations getting rusty, slow and less effective than it should be, it is
vitally important to build and maintain informal alliances, and to exchange information and ideas more effectively. Bodies such as
Environmental Protection UK,Environmental Protection Scotland, other NGOs, the UK Environmental Law Association and so on could have a
really important role to play in this.
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THANK YOU!
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